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Many canoeists, like these two, know nothing of Missouri law and couldn't care less.

The law of streams is not just about water, but the things in it, the use of the water itself,
the right to withdraw the water and discharge into it, the use of the streambanks, and
rights of access.

The legal rules regarding running water must be drawn from a mess of federal and state
statutes and common laws.

This discussion will focus on basic legal principles relating to streams and recreational
use of streams. It does not address legal issues related to stormwater runoff, flood
insurance and FEMA, conservation districts, drainage districts, and building
regulations. Nor does this discussion cover accretion and avulsion.

A helpful resource is the 300-page compilation made in 2000, A Summary of Missouri
Water Laws, prepared by Richard Gaffney and Charles Hays, with contributions by
William J. Bryan IV and Amy E. Randles, published by the Missouri Department of
Natural Resources, available at http://www.dnr.mo.gov/pubs/WR51.pdf.
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Basics

. The water in streams belongs to the people of the state. Hickey v. Hazard, 3

Mo. App. 480 (1877).

. The wildlife in streams belongs to the people of the state. § 252.030 RSMo.

Justice Holmes drew a distinction between fish, which are mobile, and
mussels, which remain in one place, also distinguishing between the
rights of possession and title to mussels and the right of Missouri to
regulate their taking, but did not find it necessary to rule on whether they
were a part of the realty like "a prehistoric boat discovered under ground."
McKee v. Gratz, 260 US 127 (1922).

. The concept of navigability is historically important in understanding

statutes and case law, but is now of limited use in explaining rights, which
are mostly governed by administrative regulations adopted under
modern statutes.

. Historically, if a stream was navigable it was a public highway, with the

state owning the streambed.

. Historically, if a stream was not navigable, real estate titles from adjacent

land extended from the meander line to the middle thread of the stream,
subject to the police power of the state.

. Riparian owners have rights of access to the adjacent stream and rights to

take (but not to own) water and gravel from the stream for use on the
riparian property.

. Federal and state administrative law governs most legal issues regarding

streams and their uses, at least in part, except for disputes between
neighbors.

Laws affecting fish and other stream life

While by tradition and statute, fish belong to the state, subject to laws that allow lawful
capture of game fish and non-game fish, frogs, crayfish and aquatic mammals, such as

beaver and muskrat, the law relating to the taking of other forms of life from streams is
not developed, probably because our economic system does not value these life forms.
Stream life receives some legal protection through the administration and enforcement
of laws regarding pollution, dam-building, mining from streams, modification of
streambanks, and protection of wetlands, but little from the common law.

At common law, wildlife was owned by the sovereign, but could be possessed by
capture. The right to capture, rather than poach, was given by the sovereign.
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Domesticated animals (including pet fish?) were ordinary chattels, subject to ownership
and sale.

Early in the 20th century, mussels (a type of clam) of various kinds were collected in
larger rivers in Missouri. Over time, huge colonies of mussels had accumulated. Before
plastics, mother-of-pearl buttons were made by drilling discs out of the shells of
mussels, and pearls were also occasionally found. The ecology that enables the
reproduction of mussels and other shellfish is sensitive, because the tiny larvae of
mussels mature in the gills of specific kinds of fish for a short time. Some of the fish
(species of shad and eels) that host particular types of mussel larvae in their gills are
born in the ocean and swim up the freshwater rivers for part of their lives. Dam-
building, channelization, and pollution have greatly diminished the opportunities for
reproduction of mussels, so it is not likely that Missouri mussels will become
economically important again, regardless of the continued popularity of pearl buttons.
See McKee v. Gratz, 260 US 127 (1922).

The Missouri Conservation Commission was established by adding Art. IV, § 40(a) to
the Missouri Constitution. The Conservation Commission adopts rules relating to the
taking of fish and game, which are administered and enforced by the Missouri
Department of Conservation. Section 43(a) to Article IV of the Missouri Constitution
was added in 1977, imposing a one-eighth cent sales tax to provide funds to the
Conservation Commission for its capital needs and administration of its programs, in
addition to revenues from the sale of hunting and fishing licenses. This source of funds,
exempt from legislative appropriation, has provided many stream access points.

The Missouri Department of Conservation manages the Conservation Commission's
land inventory, stream and lake access points, nature centers, small lakes and wildlife
areas, and state conservation areas. The conservation areas include forest prairies and
wetlands.

The U. S. Fish and Wildlife Service, which is a part of the Department of Interior, also
enforces federal regulations relating to wildlife, such as migratory birds. The Fish and
Wildlife Service also operates the Endangered Species and Wetlands Inventory
Programs. In Missouri, the Fish and Wildlife Service operates the Neosho National Fish
Hatchery and manages several wetlands and other sites.

Riparian rights

The rights and duties that go with ownership of land adjacent to a body of water are
referred to generally as riparian rights, which is a common law concept. The scope of
riparian rights and applicability of riparian law principles has been almost completely
modified by federal and state statutes and regulations.
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Riparian right of access

The St. Louis Court of Appeals announced that Missouri was one of those states that
would follow this rule:

The right of the owner of a lot in a town to the use of the adjoining street is
declared by our Supreme Court, in the case just cited, to be as much
property as the lot itself, and that it is immaterial whether he owns to the
middle of the street or not. So, the right of a riparian proprietor to the flow
of the water in front of his lot is as much property as the lot itself, and it is
immaterial that he does not own to the middle of the stream.

Meyers v. City of St. Louis, 8 Mo. App. 266 (Mo. App. 1880).

Reasonable use rule for diversions and strict liability

Missouri law distinguishes the right to divert surface water from the right to divert
water in natural watercourses. A person who causes flooding by obstructing a natural
watercourse is strictly liable for damages, regardless of intent or lack of negligence,
while the liability of a person who diverts stormwater runoff is determined by
application of the reasonable use rule.

Klokkenga v. Carolan, 200 SW3d 144 (Mo.WD 2006), contains a thorough discussion of
whether a watercourse is natural. See Dudley Special Road District v. Harrison, 517 SW2d
170 (Mo. App. 1974). A natural watercourse is a stream in a defined channel, though it
may flow only intermittently.

The reasonable use rule was adopted by the Missouri Supreme Court in Heins Implement
Company v. Missouri Highway & Transportation Commission, 859 SW2d 681 (1993), with
the express purpose of getting rid of the common enemy doctrine and the modified
common enemy doctrines, which had protected persons who diverted surface waters to
protect their own interests, regardless of the downstream effects. The court summarized
the rule as follows:

Perhaps the rule can be stated most simply to impose a duty upon any
landowner in the use of his or her land not to needlessly or negligently
injure by surface water adjoining lands owned by others, or in the breach
thereof to pay for the resulting damages. The greatest virtue of the
reasonable use standard is its ability to adapt to any set of circumstances
while remaining firmly focused on the equities of the situation.

Heins should be cited with care when the alleged diverter is a governmental entity; the
Missouri Supreme Court expressly abrogated its holding in Heins relating to the
viability of immunity after the legislature has abolished immunity, Souther v. City of
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Farmington, 263SW3d 603, 612-613 (Mo. 2008), though the Heins holding on the
reasonable use rule appears viable, Atkinson v. Corson, 289 SW3d 269 (Mo.WD 2009).

Right to take water

Missouri, unlike the states west of Missouri, does not allocate the water in streams to
particular uses. Unlike riparian owners in these "prior appropriation” states, Missouri's
riparian owners may withdraw water for irrigation or other uses, subject only to the
doctrine of reasonable use, which holds that one riparian owner's use is limited at the
point that it unreasonably interferes with the rights of other riparian owners.
Reasonableness is a fact question for courts. Section 393.090 RSMo allows withdrawal
from non-navigable streams for the purpose of supplying water to any city, town or
village.

Bollinger v. Henry, 375 SW2d 161 (Mo. 1964) is a notable case on riparian rights in
Missouri because its unusual facts brought several issues into play. The case concerned
the right to withdraw water from the millrace above the historic Bollinger Mill (c. 1800),
now a state historic site managed by DNR'’s State Parks division. A millrace is a stream
diverted from a river to serve as a power source for a water-powered mill. Typically, a
dam would be built upstream from the mill, and the millrace would run from a gate in
or near the dam to the mill’s wheel or turbine.

In 1950, with the consent of the adjacent landowner, Bollinger, the mill owner, took a
sharp curve out of the millrace, which was not on land owned by Bollinger. The re-
routed portion of the millrace was on land owned by Henry, who sometimes pumped
water from it for irrigation at that point. At trial, Bollinger obtained an injunction
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against Henry’s withdrawal of water and a judgment for title to the millrace by adverse
possession.

The Supreme Court reversed, finding that the possession was permissive and that
Henry’s use was reasonable. The court noted that man-made watercourse are not
ordinarily subject to riparian rights, but found an exception for circumstances where
owners of different parcels using the same channel have undefined rights. Specifically
rejecting Bollinger’s plea that his suit sought to preserve an important historic site, the
court concluded, “The applicable common law doctrine of reasonable use of water by
riparian owners affords an adequate basis...for the preservation of the mill if the
litigants as reasonable men with the aid of enlightened counsel cannot amicably settle
their differences.”

Riparian uses that have been recognized by Missouri courts include household use,
irrigation of crops, livestock watering, and industrial uses. A rancher v. sodbuster
dispute, Ripka v. Wansing, 589 SW2d 333 (Mo.SD 1979) gave the Southern District a
chance to refer to the factors mentioned in the Restatement of Torts, Second §§ 850-
850A) to be considered in determining the reasonableness of riparian uses, as follows:

(@)  the purpose of the use,

(b)  the suitability of the use to the watercourse or lake,
(c) the economic value of the use,

(d)  the social value of the use,

(e) the extent and amount of the harm it causes,

(f) the practicality of avoiding the harm by adjusting the use or method of
use of one proprietor or the other,

(g)  the practicality of adjusting the quantity of water used by each proprietor,

(h)  the protection of existing values of water uses, land, investments and
enterprises, and

(i) the justice of requiring the user causing harm to bear the loss.
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The appellate court deferred to the trial court’s opinion of that the rancher’s claim of
harm was weak and affirmed its judgment that the irrigation use was reasonable. The
Missouri Supreme Court has not endorsed the application of these factors.

The State of Missouri does not allocate surface water or groundwater, but makes an
effort to monitor the amount of water withdrawn from streams, lakes and
underground. In 1983, the legislature created the classification of “major water user,”
requiring such users to report their usage to DNR. The definition is found in § 256.400,
and applies to “any person, firm, corporation or the state of Missouri, its agencies or
corporations and any other political subdivision of this state, their agencies or
corporations, with a water source and equipment necessary to withdraw or divert one
hundred thousand gallons or more per day from any stream, river, lake, well, spring or
other water source.” DNR’s Missouri Water Resources Center in Rolla (573 368-2175;
http://www.dnr.mo.gov/env/wrc/mwu-law.htm) collects the reports, though the rate of
compliance with the reporting requirements is fairly low.

A Missouri statute recognizes the right of a prior appropriator, though Missouri has no
allocation system, by defining the act of poisoning or diverting a water supply from “a
well, spring, brook or reservoir” as a misdemeanor. § 577.150 RSMo.

Right to discharge into stream

The federal Clean Water Act established the National Pollutant Discharge Elimination
System, which requires permits for discharge of pollutants. In Missouri, the federal
standards are to be enforced by the Clean Water Commission, comprising persons
appointed by the governor. The Missouri Department of Natural Resources administers
the regulations adopted by the Clean Water Commission. See § 644.052 RSMo.

Modification of streambeds and streambanks

Dredging and Filling

The U. S. Army Corps of Engineers controls modification of the streambeds and banks
of almost all flowing streams. Nobody really believes that the Corps is concerned only
with navigable streams. Just like a farmer who doesn’t want to own all the land in the
country, just all that borders his, the Corps wants to control navigable streams and their
tributaries.

Dredging, filling streams or wetlands (with rocks, dirt, concrete, etc.), placement of
docks, erection of bridges, and building dams is subject to the regulation of the Corps
and EPA, under section 404 of the federal Clean Water Act, which also requires a
"section 401" certification from the Missouri Department of Natural Resources.
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Construction of small dams

Erection of dams higher than 35 feet requires construction permits from the Missouri
Department of Natural Resources, which has a Dam Safety Council to advise it. See
Chapter 236 RSMo. Section 252.150 requires owners of dams to provide for the free
passage of fish. Building of dams over non-navigable streams is a right affirmed by
statute. Sections 236.010-236-020/ RSMo.

However, obstruction of streams to prevent the free passage of fish is a misdemeanor.
Section 252.200 RSMo.

Hydroelectric uses

The Federal Energy Regulatory Commission regulates the use of streams for generation
of hydroelectric power. An extensive and readable discussion of the policies and
regulations affecting hydropower are found at

http://www .hydroreform.org/hydroguide/shorelands/protecting-shorelands-as-part-of-
the-hydroelectric-relicensing-process.

Recreational use of streams

Elder v. Delcour, 269 SW2d 17 (Mo. 1954), which is attached, made possible the growth
of the recreational canoeing industry, giving the public the right to wade and boat on
floatable streams, “for business or pleasure.”Id. at 26.

Elder’s logic is elusive. The opinion holds that the Meramec River at the point in
question is non-navigable, but a public highway. Thus, the public has an easement to
travel its waters and submerged streambed and pursue fish. "Since the ownership of the
tish in the stream belonged to the state and since respondent was not a trespasser in
passing down the stream by boat or by wading, he had the right to fish and to take fish
from the stream in a lawful manner." Id.

The Elder court was undeterred by a statute that determined that the terminus of the
Meramec River as a public highway was downstream from Delcour’s land: “The action
of the Legislature, as mentioned, had no bearing on the issues here presented where the
factual situation controls.” Id. at 24.
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State law behavior restrictions directed as behavior on streams

Section 306.220 RSMo requires children under the age of seven to always wear a
personal floatation device. Lighting and PFDs for all vessels are described in § 306.100
RSMo.

Section 306.325 RSMo applies to inner tubes, kayaks, and canoes:
1. As used in this section, the following terms mean:

(1) "Navigable waterway", any navigable river, lake, or other body of
water located wholly or partly within this state and used by any vessel;

(2) "Vessel", any canoe, kayak, or other watercraft which is easily
susceptible to swamping, tipping, or rolling, but does not include any
houseboat, party barge, runabout, ski boat, bass boat, excursion gambling
boat as defined in section 313.800, RSMo, or similar watercraft not easily
susceptible to swamping, tipping, or rolling.

2. Any person entering, traveling upon, or otherwise using navigable or
nonnavigable waterways by vessel or innertube and transporting
foodstuffs or beverages shall:

(1) Use a cooler, icebox, or similar nonglass container, and shall not use,
other than containers for substances prescribed by a licensed physician,
any glass container for beverages on a vessel within the banks of
navigable waterways;

(2) Use a cooler, icebox, or similar nonglass container sealed in a way
which prevents the contents from spilling into the water;

(3) Carry and affix to the vessel a container or bag suitable for containing
refuse, waste, and trash materials and which is capable of being securely
closed;

(4) Transport all refuse, waste, and trash materials to a place in which
such materials may be safely and lawfully disposed; and

(5) Shall safely secure any glass containers to protect them from breakage
or discharge into any stream.

3. Any person who violates the provisions of this section is guilty of a
class C misdemeanor.
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The General Assembly is always worried about nudity and drunkenness on Missouri’s
streams. Finally, in 2009, section 306.109 RSMo was enacted:

306.109. 1. No person shall possess or use beer bongs or other drinking
devices used to consume similar amounts of alcohol on the rivers of this
state. As used in this section, the term "beer bong" includes any device
that is intended and designed for the rapid consumption or intake of an
alcoholic beverage, including but not limited to funnels, tubes, hoses, and
modified containers with additional vents.

2. No person shall possess or use any large volume alcohol containers that
hold more than four gallons of an alcoholic beverage on the rivers of this
state.

3. No person shall possess expanded polypropylene coolers on or within
tifty feet of any river of this state, except in developed campgrounds,
picnic areas, landings, roads and parking lots located within fifty feet of
such rivers. This subsection shall not apply to high density bait containers
used solely for such purpose.

4. Any person who violates the provisions of this section is guilty of a
class A misdemeanor.

5. The provisions of this section shall not apply to persons on the
Mississippi River, Missouri River, or Osage River.

Section 306.325 RSMo applies to inner tubes, kayaks, and canoes:
1. As used in this section, the following terms mean:

(1) "Navigable waterway", any navigable river, lake, or other body
of water located wholly or partly within this state and used by
any vessel;

(2) "Vessel", any canoe, kayak, or other watercraft which is easily
susceptible to swamping, tipping, or rolling, but does not
include any houseboat, party barge, runabout, ski boat, bass
boat, excursion gambling boat as defined in section 313.800,
RSMo, or similar watercraft not easily susceptible to swamping,
tipping, or rolling.

2. Any person entering, traveling upon, or otherwise using navigable or
nonnavigable waterways by vessel or innertube and transporting
foodstuffs or beverages shall:
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(1) Use a cooler, icebox, or similar nonglass container, and shall
not use, other than containers for substances prescribed by a
licensed physician, any glass container for beverages on a
vessel within the banks of navigable waterways;

(2) Use a cooler, icebox, or similar nonglass container sealed in a
way which prevents the contents from spilling into the water;

(38) Carry and affix to the vessel a container or bag suitable for
containing refuse, waste, and trash materials and which is
capable of being securely closed;

(4) Transport all refuse, waste, and trash materials to a place in
which such materials may be safely and lawfully disposed;
and

(5) Shall safely secure any glass containers to protect them from
breakage or discharge into any stream.

3. Any person who violates the provisions of this section is guilty of a
class C misdemeanor.

The Missouri Department of Conservation enforces its regulations of vehicles, including
bicycles and aircraft, and horse and pets, on all land and waters owned, leased or
managed by the Conservation Commission. Section 252.045 RSMo.

Federal regulation for directed at behavior on streams

While the Ozarks National Scenic Riverways (the ONSR includes portions of the Jacks
Fork and Current rivers) and the National Wild and Scenic Rivers (NWSR includes a
portion of Eleven Point River) are subject to federal controls on river access, licensing of
concessionaires, and behavior, the rest of Missouri has enjoyed a less-structured
experience. The ONSR is operated by the National Park Service, which is a part of the
Department of Interior. The NWSR system is a part of the USDA.

The ONSR regulations are compiled in the “Superintendent’s Compendium” and are
claimed to “compliment [sic] and apply in addition to the regulations contained in Parts
1-7 of Title 36 CFR.” See http://www.nps.gov/ozar/parkmgmt/upload/Supt-
Compedium09.pdf. Violations may be punished with a fine of up to $5,000 for
individuals and $10,000 for organizations and up to six months in prison.

From the 2009 OSNR Superintendent’s Compendium, here are the rules of most interest
to people who are likely to get in trouble:

Glass beverage containers
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The possession or use of glass beverage containers in caves, on trails or
waterways, or within 50 feet of any river or stream in the park is prohibited for
public safety and sanitation, except in campgrounds or picnic sites, or in vehicles
on roads and parking areas.

Foam coolers

The possession of foam (commonly known as Styrofoam), polypropylene,
expanded polypropylene and polystyrene coolers are prohibited on or within 50
feet of the Current and Jacks Fork rivers, except in developed campgrounds,
picnic areas, landings, roads and parking lots occurring within the zone of 50
teet. This prohibition includes coolers, ice chests, and containers. High density
bait containers, used solely for that purpose, are allowed and are exempt from
this regulation.

Alcohol restrictions

The possession or use of any large volume alcohol containers that hold more
than one gallon of an alcoholic beverage is prohibited. This includes but is not
limited to the following: kegs, quarter kegs, pony kegs, party balls, or similar
containers.

The possession or use of beer bongs or other similar volume drinking alcohol
devices is prohibited. This includes any object or device that is intended and
designed for the rapid consumption/intake of and alcoholic beverage, including
but not limited to funnels, tubes, hoses and modified cans with additional vents.

The possession or consumption of any alcoholic substance that is produced in a
gelatin form is prohibited.

The above prohibitions apply to portions of the Current River between Baptist
Access and the lower landing at Round spring and from Waymeyer to the park
boundary of the Van Buren Gap near Raftyard.

On the Jacks Fork River these prohibitions apply to the river between Bluff Hole
at Alley and Keaton Campground and from the park boundary east of Eminence
to Two Rivers” lower landing. These prohibitions are enforced in the
campgrounds within the park boundary and apply to the above stretches of
rivers and campgrounds between Memorial Day Weekend and through Labor
Day.

Dry Ice

The possession and/or use of dry ice anywhere within the park boundary are
prohibited, with the exception of use for long term camping of more than two
nights. Dry ice is defined as a solidified form of carbon dioxide.
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Jumping and/or diving

The jumping or diving from cliffs, high banks or rocks, and trees into the Current
and Jacks Fork Rivers, springs or spring branches is prohibited. The installation
or use of rope swings or other similar devices from stationary objects, such as
trees, with the purpose of descending one from land to water is also prohibited.

Mardi Gras beads

The distribution of Mardi Gras bead necklaces or similar paraphernalia intended
to cause behavior associated with disorderly conduct within the Riverways is
prohibited. Such unwanted behavior includes but is not limited to fighting,
solicitation of nudity, obscene language and creating a public nuisance.

Mardi Gras necklaces are defined as necklaces that consist of multi-colored beads
that are made from plastic, aluminum or similar material, regardless of length or
size of the necklace.

Geocaching

Geocaching within the boundaries of Ozark National Scenic Riverways is
prohibited.

Paint-balling

The possession and/or use of a paint-ball gun, or similar device, are prohibited.
Technical Climbing/rappelling

The following areas are closed to technical climbing and rappelling;:

* Areas within the park that are designated as state natural areas and rock
faces above caves, springs, and spring branches and trails

The installation and/or use of any permanent bolt, anchor, or chipped rock hold
is prohibited throughout the Riverways.

Segways

Gyroscopic stabilized mobility devices, commonly referred to as Segways, shall
be considered as a motorized wheelchair when operated by persons with
disabilities and may be operated throughout Ozark National Scenic Riverways
on trails and paths open to wheelchair use. All other use of gyroscopic stabilized
mobility devices is prohibited.

Seekers of subtler pleasures may be interested in other regulations found in the
Superintendent’'s Compendium. Gathering by hand of small amounts of edible nuts,
fruits and berries and mushrooms for onsite consumption is permitted, but not tapping
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of maple trees or collection of wildflowers. Hunting and trapping are permitted within
the former state park boundaries at Alley Spring, Big Spring and Round Spring.

Restrictions on ATVs and Motorized Vessels

Subsection 304.013.2 RSMo prohibits ATVs from being in streams except when operated
by the riparian landowner as follows:

No person shall operate an off-road vehicle within any stream or river in
this state, except that off-road vehicles may be operated within waterways
which flow within the boundaries of land which an off-road vehicle
operator owns, or for agricultural purposes within the boundaries of land
which an off-road vehicle operator owns or has permission to be upon, or
for the purpose of fording such stream or river of this state at such road
crossings as are customary or part of the highway system. All law
enforcement officials or peace officers of this state and its political
subdivisions or department of conservation agents or department of
natural resources park rangers shall enforce the provisions of this
subsection within the geographic area of their jurisdiction.

A similar statute applies to “utility vehicles.” Section 304.032.1 RSMo.

ATVs are prohibited on paved roads within the ONSR, but permitted only for
ingress and egress to reach roads where they are permitted. Inboards and
personal watercraft are prohibited. Motorized vessels regulations in the ONSR
are permitted as follows:

1. Above the Big Spring landing on the Current River and below Alley Spring on

the Jacks Fork River with an outboard motor not to exceed 40 horsepower.

2. Above Round Spring on the Current River and above Alley Spring (at the Hwy
106 bridge) on the Jacks Fork River with an outboard motor not to exceed 25

horsepower.

3. Above Akers Ferry on the Current River from May 1 to September 15 with an

outboard motor not to exceed 10 horsepower.
4. Above Bay Creek on the Jacks Fork River from March 1 to the Saturday before

Memorial Day with an outboard motor not to exceed 10 horsepower.
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In the NWSR, outboards up to 25 horsepower are permitted.
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Elder v. Delcour

269 S.W.2d 17 (1954)

19 George F. Addison, W. E. Seay, Salem, Jay White, Llyn Bradford, Rolla,
for appellant.

L. Clark McNeill, Salem, Samuel Richeson, Potosi, for respondent.

John M. Dalton, Atty. Gen., Paul N. Chitwood, Asst. Atty. Gen., R. A.
Brown, Jr., St. Joseph, Lon S. Haymes, Springfield, amici curiae.

DALTON, Judge.

This is an action for a declaratory judgment concerning the right to float
and fish the Meramec River where it flows across defendant's farm in Dent
County several miles upstream from the mouth of Crooked Creek. Certain
additional rights directly connected with the use of the river for the purposes
mentioned are also claimed. Plaintiff seeks to establish his legal rights with
reference to certain specific matters in view of the factual situation, which has
been stipulated by the parties.

The trial court entered a judgment in accordance with plaintiff's
contentions and defendant took an appeal to the Springfield Court of Appeals,
where the judgment of the trial court was reversed and a judgment entered
favorable to the contentions of the defendant. Elder v. Delcour, Mo.App., 263
S.W.2d 221. In view of the importance of the questions involved and the general
interest therein, this court ordered the cause transferred to this court for further
consideration and to re-examine the existing law. Section 10, Article V,
Constitution of Missouri 1945, V.A.M.S. We shall review the cause as on original

appeal.

As stated, the specific facts out of which the present controversy arose
have been stipulated by the parties. In this case we are limited to these facts and
such other facts as may be judicially noticed. Courts are not presumed to be
ignorant of matters about which the general public knows and, accordingly,
courts may take judicial notice of facts which are matters of common knowledge.
Bowman v. Kansas City, 361 Mo. 14, 233 S.W.2d 26, 31 The issues presented here
are judicial questions.

It is stipulated that defendant is the owner of a farm in Section 2,
Township 35 North, Range 4 West in Dent County; that defendant resides on the
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farm with his family; that defendant's property is fenced and used by defendant
as a farm; and that at various points thereon defendant has placed signs reading:
"Posted —no hunting, fishing or trespassing without permission."

It is agreed that the Meramec River rises in the southeastern portion of
Dent County some twenty-five miles by airline from defendant's farm, but a
considerably greater distance if one should follow the meandering of the river;
that the river flows across and through the lands owned by defendant; and that,
at the point where the river crosses the defendant's property, "this river is
navigable in fact by canoes, rowboats, and other small floating craft of similar
size and nature, but that it is not navigable in fact by larger boats and vessels." It
is further admitted that "through that period of time in the past when logs and
timber were customarily transported by 20 floating" (which we understand to
mean prior to the construction of hard surfaced roads and the use of automotive
transportation) "this stream was used for the purpose of floating logs and timber
at the point of its crossing of the Delcour land and for many miles up the stream
from this point." It is further agreed that the stream is well stocked with fish; and
that, at many points above and below defendant's farm, "the stream is heavily
tished by sportsmen both by wading, floating and from the bank." Whether the
stream as it passes through defendant's farm has been so fished by sportsmen in
the manner stated does not appear from the stipulation, nor does the stipulation
fix the duration of time during which the stream has been so "heavily fished" by
sportsmen. We take judicial notice of the fact that the Meramec River has long
been known as a very popular fishing stream. And see State v. Wright, 201
Mo.App. 92, 208 S.W. 149, 150.

Amici curiae insist that for over one hundred years before our state
highway system was established the Meramec River was continuously, and as a
matter of right, used as a public highway for travel, floating, fishing and
transportation of products by canoe; that such use was in recognition of the
public easement therefor which had been long established and utilized; and that
the existence of such use during such period should be recognized by this court.
No such evidence appears in this record and we cannot take judicial notice that
such conditions existed during such period on this river where it crosses the
defendant's farm. Evidence of such facts has been received in other cases. United
States v. Appalachian Electric Power Co., 311 U.S. 377, 61 S.Ct. 291, 85 L.Ed. 243,
265.

Plaintiff is a resident of Cole County and the holder of a state "hunting
and fishing license issued by the proper authorities of the State of Missouri
whereby he is authorized to fish in said state under the laws and regulations
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applicable thereto." On May 13, 1952, he had business in Crawford County some
two miles north of defendant's farm and he then traveled by automobile to a
public road crossing of the Meramec River at a point south of and upstream from
the farm owned by defendant. At this public road crossing, plaintiff placed a
canoe in the said river and, accompanied by his wife, he proceeded to float down
the stream, fishing as he went. When plaintiff arrived at the south line of
defendant's farm, "he came to an obstruction across the stream in the form of a
wire watergap fence and as he was pressing this obstruction down, in order to
pass over the same, he was hailed from the bank of the stream by Mr. Delcour
(defendant) who in substance ordered him to stop, advised him that he (Delcour)
was the owner of the property upon which he was about to enter and instructed
him not to enter thereon." Defendant called plaintiff's attention to the fact that
"the land and stream were posted against trespassing, hunting and fishing"; and
that defendant claimed the ownership of the stream. Defendant ordered plaintiff
to turn and go back up the stream without entering upon his property. He
further threatened that if plaintiff proceeded down the stream he would consult
his attorney and either prosecute or would sue for damages for trespassing as
might be recommended.

At that time plaintiff advised defendant that "it was his (plaintiff's) belief
and contention that he had a legal right to travel down the stream, fishing as he
went * * * that in the course of the fishing it was his intention to tie up his canoe
at such likely spots as he might find and (to) wade in the bed of the stream in
order to fish those likely spots. * * * that in the event he found any obstruction
across the stream which he was unable to remove he would then, as a matter of
necessity, leave the stream and carry his canoe along the bank of the river in
order to get around any such obstruction and it was his intention to stop and
make camp upon the bank of the river for the purpose of eating lunch and to
check his canoe for any repairs that might be needed * * * that in the event he
caused any damage to the property of Mr. Delcour that he would be willing to
pay any such damage but that the things that he proposed 21 to do he claimed as
a matter of legal right." Defendant again warned plaintiff not to trespass upon his
property, denying to him the rights claimed and again threatened suit or
prosecution in the event that plaintiff proceeded. Plaintiff, however, "pressed
down the watergap obstruction and passed over the same continuing a short
distance down the river to a point where he found a log jam across the river
which could not be removed by him and at this point he and his wife removed
the canoe from the stream and carried it along the bank of the stream and on Mr.
Delcour's land for a distance of some thirty yards where they re-entered the
stream. As they re-entered the stream he removed his fly rod from the canoe and
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waded down the bed of the stream for a distance of some one hundred yards
tishing several likely spots * * *. Re-entering the canoe Mr. Elder (plaintiff)
continued with his wife down the stream until they arrived at a place suitable for
a camp site. At this point they left the stream, pulling the canoe upon the bank
thereof where he made some minor repairs to his canoe and they ate lunch. After
lunch they re-entered the stream and continued their float until they crossed off
the Delcour property, proceeded to a public road crossing of the stream near
Cook Station, where they removed their canoe from the river."

The term "log jam," as used in the stipulation, is not defined, but we infer
that it means an accumulation of logs, commercially cut or otherwise, which
have floated in and lodged so as to completely block the use of the channel of the
river for transportation by water.

The trial court determined the issues presented by the pleadings and
declared the law respecting plaintiff's rights as follows: "That the Meramec River
at the place in question and as described in the petition is public water and
subject to travel by plaintiff and those who desire to wade it or to float down it in
boats * * * that plaintiff has a legal right to fish in said stream subject to the
regulations of the Missouri Conservation Commission and the Laws of Missouri
***" The court declared that plaintiff had "the legal right to carry his boat
around obstacles in the river where obstructions preclude the passage of his boat,
subject to liability for damage he might inflict on defendant's property * * * (and)
the legal right to tie up his boat or to camp on said stream as long as he uses the
stream bed, gravel bars and clearly recognizable area over which the stream
flows during its normal stages." The trial court further ordered "that defendant
desist in his efforts to hinder or close such free passage up and down the said
stream."

Plaintiff by his petition sought to establish a right to stand on the privately
owned banks of the river for the purpose of fishing therein but the stipulation
presented no such factual situation. The issue was not decided and is not before
us on this appeal. Plaintiff, as respondent here, does not claim such a right as an
incident to navigation. Members of the public have been denied such rights in
other jurisdictions. See Willow River Club v. Wade, 100 Wis. 86, 101, 103, 76
N.W. 273, 42 L.R.A. 305.

Defendant, as appellant here, contends that the judgment entered by the
trial court is erroneous because the Meramec River at the point in question in this
case is a nonnavigable stream; that the owner without reservation of land
adjacent to the non-navigable stream has the legal title to all of the lands lying
between the meander line and the middle thread of the stream; that appellant,
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being the fee simple owner of the land through which the Meramec River flows,
has the absolute right of ownership to the bed of the river as well as to the land
on each side; that the Meramec River at the point in question is not a public
highway, nor open to free and unrestricted use for the purpose of passage and
navigation; and that the waters of said river at said point are private waters and
the appellant as owner thereof has the exclusive right to fish therein.

This case, involving as it does the relative rights of plaintiff-respondent as
a member of the public and those of defendant-appellant as the riparian owner of
both banks of the Meramec River at the place in 22 question, must be decided
with reference to its own peculiar facts.

We must first determine whether the Meramec River at the point in
question is a "navigable river" in the broad sense in which that term is used when
a determination of title to the bed of a stream is involved. The rule adopted in
this state to determine whether or not title to the bed of a river is vested in the
riparian owners is the rule adopted in the Federal Courts. The rule is stated in
Slovensky v. O'Reilly, Mo.Sup., 233 S.W. 478, 481, as follows: ""The test of
navigability of a river, as stated by the Supreme Court of the United States, is
that those rivers are navigable in law when they are used, or are susceptible of
being used, in their ordinary condition, as highways for commerce, over which
trade and travel are or may be conducted in the customary modes of trade and
travel on water. Another test is whether, in its ordinary state, a stream or body of
water has capacity and suitability for the usual purpose of navigation, ascending
or descending, by vessels such as are employed in the ordinary purposes of
commerce, whether foreign or inland, and whether steam or sail vessels.' There
are cases which call rafting logs commerce upon the stream, and broaden the
view of the foregoing rule as to navigable streams. In Missouri, however, we
have held to the more rigid rule, and with some aggressiveness." And see 56
Am.Jur. 645, Waters, § 179. The determination of the rights of riparian
proprietors in public waters is a question which each state must decide for itself.
Barney v. Keokuk, 94 U.S. 324, 338, 24 L.Ed. 224; State v. Korrer, 127 Minn. 60,
148 N.W. 617, 619, 1095, L.R.A.1916C, 139. The Slovensky case involved title to
real estate on the Meramec River in Crawford County and in the absence of
evidence to the contrary, the court took judicial knowledge of the fact that the
Meramec River was "a nonnavigable stream." 233 S.W. 478, 482.

The federal rule, however, for determining whether a stream is "navigable
water" for the purpose of governmental regulation appears to be broader than
the rule stated in the Slovensky case. The rule is stated in The Montello, 20 Wall.
430, 22 L.Ed. 391, 394, where the court said: "It would be a narrow rule to hold
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that in this country, unless a river was capable of being navigated by steam or
sail vessels, it could not be treated as a public highway. The capability of use by
the public for the purpose of transportation and commerce affords the true
criterion of the navigability of a river, rather than the extent and manner of that
use. If it be capable in its natural state of being used for purposes of commerce,
no matter in what mode the commerce may be conducted, it is navigable in fact,
and becomes in law a public river or highway. Vessels of any kind that can float
upon the water, whether propelled by animal power, by the wind, or by the
agency of steam, are, or may become, the mode by which a vast commerce can be
conducted, and it would be a mischievous rule that would exclude either in
determining the navigability of a river. It is not, however, as Chief Justice Shaw
said [Rowe v. Granite Bridge Corp., 21 Pick., Mass., 344], 'Every small creek in
which a fishing skiff or gunning canoe can be made to float at high water, which
is deemed navigable; but, in order to give it the character of a navigable stream,
it must be generally and commonly useful to some purpose of trade or
agriculture."" And for the evidence upon which the United States Supreme Court
determined the navigability in fact of the New River in West Virginia see United
States v. Appalachian Electric Power Co., supra, 311 U.S. 377, 61 S.Ct. 291, 85
L.Ed. 243, 265. In that case the court pointed out that a stream may be navigable,
for the purpose of Federal control "despite the obstruction of falls, rapids, sand
bars, carries or shifting currents." 311 U.S. 377, 409, 61 S.Ct. 291, 300, 85 L.Ed. 243,
253.

In determining the character of the Meramec River at the point it crosses
appellant's property, we may not disregard the admitted fact "that through that
period of time in the past when logs and timber were customarily transported by
floating, this stream was used for the purpose of floating logs 23 and timber at
the point of its crossing of the Delcour land and for many miles up the stream
from this point." There is no suggestion that the type, kind and character of the
river has changed, or that the amount of its flow has decreased since the time of
its prior use for the purposes of commerce mentioned. It is admitted that the
river in its present state, where it crosses appellant's property, "is navigable in
fact by canoes, rowboats, and other small floating craft of similar size and nature,
but that it is not navigable in fact by larger boats and vessels." These facts
concerning the size and use of the river are the essential facts upon which the
legal rights of the respondent, as a member of the public, must necessarily
depend.

In view of the admitted facts, it is nevertheless our view, that the Meramec
River at the point in question is a "non-navigable river" as that term is used in
this state for the purpose of determining title and whether or not appellant, as
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the owner of the farm through which the river flows and as the riparian owner of
both banks of the river, is the owner (subject to the exceptions, limitations and
burdens hereinafter referred to) of the bed of the river from the meander line on
one shore to the meander line on the opposite shore. Under similar facts the
courts of this state have repeatedly taken judicial notice of or have held that such
a stream is not a "navigable river" as the term is used in this state where title to
the bed of the river is involved. T. L. Wright Lumber Co. v. Ripley County, 270
Mo. 121, 192 S.W. 996, 999(2); State ex rel. Applegate v. Taylor, 224 Mo. 393, 484,
123 S.W. 892; Slovensky v. O'Reilly, Mo.Sup., 233 S.W. 478, 481; Hobart-Lee Tie
Co. v. Grabner, 206 Mo.App. 96, 219 S.W. 975, 976; Grobe v. Energy Coal &
Supply Co., 217 Mo.App. 342, 275 SW. 67, 68(4); McKinney v. Northcutt, 114 Mo.
App. 146, 160, 89 S.W. 351; Cambest v. McComas Hydro-Electric Co., 212
Mo.App. 325, 245 S.W. 598. In the case of T. L. Wright Lumber Co., 270 Mo. 121,
192 S.W. 996, 998, this court held that where a government patent conveyed land
adjacent to a non-navigable river (Current River), the patent conveyed all the
land between the meander line on shore and the middle thread of the river,
including an island which was not mentioned in the survey, in the absence of an
express reservation or the existence of a previous patent or survey, covering such
island. And see Bratschi v. Loesch, 330 Mo. 697, 51 S.W.2d 69, 71; Hobart-Lee Tie
Co. v. Grabner, supra, 219 S.W. 975, 976; Brown v. Wilson, Mo.App., 131 S.W.2d
848, 851(5-7). Appellant was therefore the owner of the bed of the river across
and through his farm, title was not retained in the public, but appellant was not
the absolute owner thereof and we must further determine the exceptions and
burdens to which his ownership was subject.

While it does not appear from the stipulation of facts as to when the title
to the farm in question emanated from the United States, nevertheless any such
conveyance was subject to the existing law at that time, since it is well settled
that a "grant must be interpreted, understood, limited and restrained, according
to the law of the country, in force at the time when the grant was made." O'Fallon
v. Daggett, 4 Mo. 343, 347; Cooley v. Golden, 117 Mo. 33, 23 S.\W. 100, 21 L.R.A.
300. And see Benson v. Morrow, 61 Mo. 345, 350 (recognizing the established law
that ownership by a riparian owner to the central line or thread of a so-called
non-navigable river was subject to an easement for the public to pass along and
over it with boats, rafts and river craft); State ex rel. Citizens' Electric Lighting &
Power Co. v. Longfellow, 169 Mo. 109, 121-128, 69 S.W. 374. As early as June 4,
1812, an Act of Congress providing for the government of the territory of
Missouri had been passed and approved which provided that "The Mississippi
and Missouri rivers, and the navigable waters flowing into them, and the
carrying places between the same, shall be common highways and forever free to
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the people of the said territory and to the citizens of the United States, without
any tax, duty or impost therefor." 2 U.S. Statutes at Large, 743, 747, Sec. 15;
Missouri Territorial Laws, 1804-1824, Vol. 1, p. 13, V.A.M.S. Vol. I, p. 60, Sec. 15.
Somewhat 24 similar provisions (where the words "navigable rivers and waters
leading to the same" are used) appear in the Act of Congress, March 6, 1820, Sec.
2, 3 Stat. 545, V.AM.S. Vol. [, p. 64, Sec. 2, the enabling Act for the admission of
the State of Missouri and in the Constitution of Missouri 1820, paragraph 2 of
Art. X, V.AM.S. Vol. I, p. 93; Constitution of Missouri 1865, Sec. 2 of Art. XI,
V.AM.S. Vol. I, p. 145; Constitution of Missouri 1875, Art. I, V.A.M.S. Vol. I, p.
167. Any title which appellant may have acquired to the bed of the river in
question was necessarily subject to the applicable law in force at the time, and
such applicable law may not be disregarded in determining whether the
Meramec River, at the place in question, is in fact a public highway and open for
public travel by boat and wading.

Clearly appellant's title and ownership of the river bed was not absolute
as contended by him, but was subject to the burdens imposed by the river. He
could not divert or obstruct the flow of the water without civil and criminal
liability. Sections 560.545 and 236.240 RSMo 1949, V.A.M.S.; Welton v. Martin, 7
Mo. 307, 309; Greisinger v. Klinhardt, 321 Mo. 186, 9 S.W.2d 978, 980; Keener v.
Sharp, 341 Mo. 1192, 111 S.\W.2d 118, 120. He could not cut loose or set adrift a
raft or boat or canoe tied to a tree on the banks of the stream, although he owned
the banks. Section 560.550 RSMo 1949, V.A.M.S,; State v. Wright, 201 Mo. App.
92,208 S.W. 149. He could not divert the water to a private lake on his own land
to the exclusion of others. Dardenne Realty Co. v. Abeken, 232 Mo.App. 945, 106
S.W.2d 966. He could not obstruct the free passage of fish in the stream without
criminal liability. Sec. 252.200 RSMo 1949, V.A.M.S. He could not build a dam in
a water course on his own land without proceeding as required by Chap. 236
RSMo 1949, Sec. 236.010 RSMo 1949 et seq., V.A. M.S. If the river formed the
boundary line between appellant's property and that of another, the boundary
line and ownership would change with changes in the center or thread of the
stream. Bratschi v. Loesch, supra, 51 S.W.2d 69, 72.

Appellant contends that in view of an act of the Legislature declaring the
Meramec River to be a public highway up to the mouth of Crooked Creek, Laws
of Missouri, 1838, p. 83, which act was subsequently repealed, Laws of Missouri
1856-57, p. 172, the Legislature adopted the mouth of Crooked Creek as the
uppermost point the stream could be a public highway and that it could not be a
public highway above that point. The action of the Legislature, as mentioned,
had no bearing on the issues here presented where the factual situation controls.
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See State ex rel. Applegate v. Taylor, supra; and T. L. Wright Lumber Co. v.
Ripley County, supra.

In determining whether appellant's land within the water area of the river
was a public highway and so subject to an easement for public travel by boat and
wading, we must review the applicable decisions of the courts of this state. In the
case of Hobart-Lee Tie Co. v. Grabner, supra, defendant was engaged in the
business of buying ties and floating them in rafts on the Gasconade River to a
point in Pulaski county where they were drawn out on the north bank of the
river and transported without permission across a "gravel bar or island" leased
by the plaintiff from the owner of such north bank of the river to a nearby public
road. Plaintiff obtained an injunction against defendant's such use of plaintiff's
lands on the bank of the river and the judgment was affirmed on appeal, the
court holding that the river, at the point in question was "navigable or floatable"
and was a public highway, but that the use of the north bank of the river by
defendant was "broader than a mere right of passage over the stream as a
highway;" and that defendant's use of the north bank of the river was "a constant
trespass of the plaintiff's acquired rights." The court said: "We must therefore
hold that the river, at the point where this controversy arises, is navigable or
floatable in the sense that it may be used as a highway, but not in the sense that
the bed of the stream was retained in the public and that any islands formed in
the stream would become the property of the public. * * * We take 25 judicial
notice of the fact that the point on the Gasconade river, where this cause of action
arose, is near its source; that on the typography of the country is stamped the
grandeur of the magnificent Ozark uplift; that the stream throughout the county
of Pulaski is at many places narrow and its waters swift and beautiful; that in the
beds of the Ozark streams there are shoals and bars which furnish a happy
camping ground for the erstwhile fisherman; an occasional rapid joins in the
chorus of nature; and that while actually capable of floating logs, ties, and
commerce of this character, they are not navigable streams with the bed of the
river in the public." 219 S.W. 975, 976-977.

In the case of Weller v. Missouri Lumber & Mining Co., 176 Mo.App. 243,

256, 161 S.W. 853, 857, the court said: "The law of this state, following the general
trend of authority in this country, is that a stream capable of transporting
commerce in any manner in which such commerce is ordinarily conducted is a
navigable or floatable stream, and is a public highway. * * * If plaintiff's evidence
is to be believed, the slough in question was originally the main channel of the
river [Current River], and had always continued at ordinary stages of the river to
convey a part of its waters, and was capable much of the time of floating ties and
logs. * * * Proof that to get logs to follow that arm of the river a boom was

24

copyright 2010, Harry Styron



necessary, or that it was necessary to push the logs in the slough by means of
poles and other contrivances, would not be conclusive evidence that the slough

was not navigable * * *." And see State v. Wright, supra.

In the case of McKinney v. Northcutt, 114 Mo.App. 146, 89 S.W. 351, it was
held that Indian Creek, a tributary of the Meramec River in Washington and
Franklin counties was such a stream as the public had a right to float railroad ties
in and that for such purpose it was a public highway. And see, Northcut v. John
O. Long Tie & Lumber Co., 187 Mo.App. 386, 173 S.W. 15, where the court
upheld the right of the public to use a stream as a public highway for floating ties
and timber. In the McKinney case the court reviewed the detailed evidence
concerning the size and use of the stream for floating railroad ties and the law
governing the facts and quoted from Farnham on Waters and Water Rights, Vol.
1, Sec. 25, to the effect that ""the right of navigation does not authorize
interference with the bed of the stream or with the banks, or the destruction of
property on the banks. The right to float is but a right of passage, and includes
only such rights as are incident to the use of the stream for that purpose, and
necessary to render such use reasonably available." [114 Mo.App. 146, 89 SW.
355.] The Court said: "So we find that by concurrence of authorities a stream
capable of transporting rafts of railroad ties, as in this case, for several months
during the spring of the year, without the aid of men on the banks thereof, is
navigable within the meaning of the law for that purpose and subject to the use
of the public therefor, and the rights of the riparian owners to the soil adjacent to
and underlying the bed of such stream are subject to this right or easement in the
public, which rests upon the necessities of commerce; and * * * the adjacent
owners would have no right to interfere with one using the stream for the
commercial purposes indicated. Respondent had a right to occupy the stream in
floating his ties to market without inflicting injury upon the adjacent property,
and the appellants had no right to obstruct said stream as shown in the evidence,
or otherwise interfere with respondent in the exercise of his privilege." And see
Grobe v. Energy Coal & Supply Co., supra, 275 S.W. 67, 68 (referring to Black
River as "no more than a public highway upon which the public have certain
rights" but recognizing the riparian owner's right to the gravel in the bed of the
river) and Benson v. Morrow, supra, decided in 1875, recognizing the rule that,
upon all rivers not navigable, the owner of land adjoining the river is prima facie
the owner of the soil to the central line or thread of the river "subject to an
easement for the public to pass along and over it with boats, rafts and river craft."
And see 56 Am.Jur., 26 653, Waters, § 188; Lamprey v. Metcalf, 52 Minn. 181, 53
N.W. 1139, 1143, 18 L.R.A. 670; Gaston v. Mace, 33 W.Va. 14, 10 S.E. 60, 5 L.R.A.
392, 396.
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In view of the admitted facts concerning the capacity, suitability and use
of the river at the place in question for public and commercial purposes, the
provisions of the several Acts of Congress and the Constitutions mentioned and
the well established applicable case law of this state, we must and do hold that
the waters of the Meramec River are public waters and the submerged area of its
channel over and across appellant's farm is a public highway for travel and
passage by floating and by wading, for business or for pleasure, and that in
traveling the course of the stream by canoe or wading, respondent was not a
trespasser on the property of appellant.

Appellant has made no attack upon that part of the judgment dealing with
matters directly incident and necessary to the use of the stream as a public
highway for travel, including the right to carry around obstructions in the
channel of the river which preclude the passage of boats, but subject to liability
for damage to appellant's property. No damage to appellant's "wire watergap
fence" is claimed.

We next consider appellant's contention that the waters of said river are
private waters and that appellant as the owner thereof has the exclusive right to
tish therein. We have ruled that the waters in question here are public waters
and that the Meramec River at the place in question is a public floatable highway
for travel, but that appellant is the owner of the bed of the stream, subject to the
use of the stream as a public highway, as stated. The right of the public to fish in
such public waters under the facts stated and to use them for pleasure and
recreation has not been previously decided in this state.

In support of his contention that the waters in question are private waters
and the owner has the exclusive right to fish therein, appellant cites Gratz v.
McKee, 8 Cir., 270 F. 713, 721, 23 A.L.R. 1393, affirmed 260 U.S. 127, 136, 43 S.Ct.
16, 67 L.Ed. 167. That case is not controlling here. The Supreme Court in that
case, 260 U.S. 127, 135, 43 S.Ct. 16, 17, said: "It is enough that there is a plain
distinction between such creatures [mussels, sunk in the mud of the river bed]
and game birds or freely moving fish, that may shift to another jurisdiction
without regard to the will of land owner or State. Such birds and fishes are not
even in the possession of man." Appellant also cites Herrin v. Sutherland, 74
Mont. 587, 241 P. 328, 331, 42 A.L.R. 937, 942, where the court said: "It would
seem clear that a man has no right to fish where he has no right to be. So it is held
uniformly that the public have no right to fish in a nonnavigable body of water,
the bed of which is owned privately." And see Kinney on Irrigation and Water
Rights (2d Ed.) Vol. I, p. 605. Respondent, however, was not a trespasser and he
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was fishing where he had a lawful right to be wading in or floating upon public
waters, which were flowing down a public highway.

In this state the title and ownership of fish in a stream is in the state, until
actually reduced to possession at a time and in a manner permitted by law.
Section 252.030 RSMo 1949, V.A.M.S.; Reid v. Ross, Mo.Sup., 46 S.W.2d 567, 568;
State ex rel. Wear v. Springfield Gas & Electric Co., Mo.App., 204 S.W. 942,
945(4); State v. Taylor, 358 Mo. 279, 214 S.W.2d 34, 36 (2d); 22 Am.Jur., p. 666,
Fish and Fisheries, Sec. 2; 36 C.].S., Fish, § 2, page 832. Since the ownership of the
tish in the stream belonged to the state and since respondent was not a trespasser
in passing down the stream by boat or by wading, he had the right to fish and to
take fish from the stream in a lawful manner.

In the State of Wisconsin, where the background of law is similiar to the
law of this state, the same conclusion was reached in the case of Willow River
Club v. Wade, supra, decided in 1898. In that case the court pointed out that the
Ordinance of 1787 for the government of the Northwest Territory, the enabling
Act of Congress for the admission of the State of Wisconsin and 27 the
Constitution of that State provided that "'the river Mississippi and the navigable
waters leading into the Mississippi and St. Lawrence, and the carrying places
between the same, shall be common highways and forever free, as well to the
inhabitants of the state, as to the citizens of the United States * * *."' The court
said: "It has frequently been held that the rivers of this state, capable of floating
the products of the country —such as logs and rafts of lumber —to mill or market,
are common public highways. * * * The right to drive logs or lumber down a
public navigable stream would seem to include the right to do the things
essential to facilitate the drive, so long as the drivers keep within the limits of the
stream. The same rule as to what constitutes a public navigable river has been
applied to the Little Wolf River * * *." 100 Wis. 86, 100, 101, 76 N.W. 273, 276. The
court further pointed out that Willow River was not meandered; that in
Wisconsin the ownership of riparian proprietors extended to the center or thread
of the stream, subject, if such stream be navigable, to the right of the public to its
use as a public highway; that plaintiff owned the land on both sides of the
stream, and hence had title to the bed of the stream; that the mere fact that the
title to the bed of the stream was in the plaintiff was not necessarily conclusive
that the plaintiff had title to the fish in the river; and that the public should have
the right to fish in all the public navigable waters, rivers and streams of the state.
The court held that: "Since the defendant kept within the banks of the river, —
within the limits of the public highway, —his fishing was nothing more than the
exercise of a right common to the public * * * that the Willow river was a public
navigable stream, and the defendant was not guilty of trespass by going upon it,
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as he did, catching the fish in question.” 100 Wis. 86, 103, 76 N.W. 273, 277. And
see Kenney on Waters & Irrigation Rights, Vol. I, p. 606, § 361; Diana Shooting
Club v. Husting, 156 Wis. 261, 145 N.W. 816, 818; Nekoosa Edwards Paper Co. v.
Railroad Commission, 201 Wis. 40, 228 N.W. 144, 147, 229 N.W. 631; Lamprey v.
Metcalf, supra, 53 N.W. 1139, 1144; Rushton ex rel. Hoffmaster v. Taggart, 306
Mich. 432, 11 N.W.2d 193.

Our holding is not in conflict with the rule announced in Dennig v.
Graham, 227 Mo.App. 717, 59 S.W.2d 699, to the effect that Greer Spring and
Greer Spring Branch were private waters and the defendant had no right to enter
upon or fish therein.

The judgment of the trial court is affirmed.

CONKLING, C.J., and HYDE, HOLLINGSWORTH and LEEDY, JJ., and
BENNICK and CAVE, Special Judges, concur.
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